ntemporaneo

RERECHO PENAL
ERIMINAL JUSTICE

¥ Diritto Per

,32,

S e~ . p—
g

' -
(‘h‘ ‘S

e

A

:.‘:,i*?frr/f/ PP " l

p. 4

e

.

P p——

P

g
<

2/2023



EDITOR-IN-CHIEF
Gian Luigi Gatta

EDITORIAL BOARD
Italy: Antonio Gullo, Guglielmo Leo, Luca Luparia, Francesco Mucciarelli, Francesco Vigano
Spain: Jaume Alonso-Cuevillas, Sergi Cardenal Montraveta, David Carpio Briz,

Joan Queralt Jiménez
Chile: Jaime Couso Salas, Mauricio Duce Julio, Héctor Herndndez Basualto,
Fernando Londofio Martinez

MANAGING EDITORS
Carlo Bray, Silvia Bernardi

EDITORIAL STAFF

Enrico Andolfatto, Enrico Basile, Emanuele Birritteri, Javier Escobar Veas,
Stefano Finocchiaro, Alessandra Galluccio, Elisabetta Pietrocarlo, Rossella Sabia,
Tommaso Trinchera, Maria Chiara Ubiali

EDITORIAL ADVISORY BOARD

Rafael Alcacer Guirao, Alberto Alessandri, Silvia Allegrezza, Chiara Amalfitano, Giuseppe
Amarelli, Ennio Amodio, Coral Arangliena Fanego, Lorena Bachmaier Winter, Roberto
Bartoli, Fabio Basile, Hervé Belluta, Alessandro Bernardi, Carolina Bolea Bardon, Manfredi
Bontempelli, Nuno Brandio, David Brunelli, Silvia Buzzelli, Alberto Cadoppi, Pedro Caciro,
Michele Caianiello, Lucio Camaldo, Stefano Canestrari, Francesco Caprioli, Claudia Marcela
Cirdenas Aravena, Radl Carnevali, Marta Cartabia, Elena Maria Catalano, Mauro Catenacci,
Antonio Cavaliere, Massimo Ceresa Gastaldo, Mario Chiavario, Federico Consulich,
Mirentxu Corcoy Bidasolo, Roberto Cornelli, Cristiano Cupelli, Norberto Javier De La Mata
Barranco, Angela Della Bella, Cristina de Maglie, Gian Paolo Demuro, Miguel Diaz y Garcia
Conlledo, Francesco D'Alessandro, Ombretta Di Giovine, Emilio Dolcini, Jacobo Dopico
Gomez Aller, Patricia Faraldo Cabana, Silvia Fernindez Bautista, Javier Gustavo Ferndndez
Terruelo, Marcelo Ferrante, Giovanni Fiandaca, Gabriele Fornasari, Novella Galantini, Percy
Garcia Cavero, Loredana Garlati, Mitja Gialuz, Glauco Giostra, Victor Gémez Martin, José
Luis Guzmin Dalbora, Ciro Grandi, Giovanni Grasso, Giulio Illuminati, Roberto E. Kostoris,
Miximo Langer, Juan Antonio Lascurain Sénchez, Maria Carmen Lépez Peregrin, Sergio
Lorusso, Ezequiel Malarino, Francisco Maldonado Fuentes, Stefano Manacorda, Juan Pablo
Maidalich Raffo, Vittorio Manes, Grazia Mannozzi, Teresa Manso Porto, Luca Marafioti,
Joseph Margulies, Enrico Marzaduri, Luca Masera, Jean Pierre Matus Acufia, Anna Maria
Maugeri, Oliviero Mazza, Ivin Meini, Alessandro Melchionda, Chantal Meloni, Melissa
Miedico, Vincenzo Militello, Fernando Miré Linares, Vincenzo Mongillo, Renzo Orlandi,
Magdalena Ossandén W., Francesco Palazzo, Carlenrico Paliero, Michele Papa, Raphaéle
Parizot, Claudia Pecorella, Marco Pelissero, Lorenzo Picotti, Carlo Piergallini, Paolo Pisa,
Oreste Pollicino, Domenico Pulitano, Serena Quattrocolo, Tommaso Rafaraci, Paolo Renon,
Lucia Risicato, Mario Romano, Maria Angeles Rueda Martin, Carlo Ruga Riva, Stefano
Ruggeri, Francesca Ruggieri, Dulce Maria Santana Vega, Marco Scoletta, Sergio Seminara,
Paola Severino, Nicola Selvaggi, Rosaria Sicurella, Jesis Maria Silva Sdnchez, Carlo Sotis,
Andrea Francesco Tripodi, Giulio Ubertis, Inma Valeije Alvarez, Antonio Vallini, Gianluca
Varraso, Vito Velluzzi, Paolo Veneziani, John Vervaele, Daniela Vigoni, Costantino Visconti,
Javier Wilenmann von Bernath, Francesco Zacche, Stefano Zirulia

Editore Associazione “Progetto giustizia penale”, ¢/o Universita degli Studi di Milano,
Dipartimento di Scienze Giuridiche "C. Beccaria" - Via Festa del Perdono, 7 - 20122 MILANO - c.f. 97792250157
ANNO 2023 - CODICE ISSN 2240-7618 - Registrazione presso il Tribunale di Milano, al n. 554 del 18 novembre 2011.
Impaginazione a cura di Chiara Pavesi

Diritto Penale Contemporaneo I
2008 | RivisTa taimestrace IR




2/2023

Diritto penale contemporaneo — Rivista trimestrale ¢ un periodico on line ad accesso libero e
non ha fine di profitto. Tutte le collaborazioni organizzative ed editoriali sono a titolo gratuito
e agli autori non sono imposti costi di elaborazione e pubblicazione. La rivista, registrata presso
il Tribunale di Milano, al n. 554 del 18 novembre 2011, ¢ edita attualmente dall’associazione
“Progetto giustizia penale”, con sede a Milano, ed ¢ pubblicata con la collaborazione scientifica
e il supporto dell'Universita Commerciale Luigi Bocconi di Milano, dell'Universita degli Studi
di Milano, dell'Universita di Roma Tre, dell'Universita LUISS Guido Carli, dell'Universitat
de Barcelona e dell'Universita Diego Portales di Santiago del Cile.

La rivista pubblica contributi inediti relativi a temi di interesse per le scienze penalistiche a
livello internazionale, in lingua italiana, spagnolo, inglese, francese, tedesca e portoghese. Ogni
contributo & corredato da un breve abstract in italiano, spagnolo e inglese.

La rivista ¢ classificata dal’ANVUR come rivista scientifica per 'area 12 (scienze giuridiche),
di classe A per i settori scientifici G1 (diritto penale) e G2 (diritto processuale penale). E
indicizzata in DoGI e DOAJ.

11 lettore puo leggere, condividere, riprodurre, distribuire, stampare, comunicare al pubblico,
esporre in pubblico, cercare e segnalare tramite collegamento ipertestuale ogni lavoro
pubblicato su “Diritto penale contemporaneo — Rivista trimestrale”, con qualsiasi mezzo
e formato, per qualsiasi scopo lecito e non commerciale, nei limiti consentiti dalla licenza
Creative Commons - Attribuzione - Non commerciale 3.0 Italia (CC BY-NC 3.0 IT), in
particolare conservando l'indicazione della fonte, del logo e del formato grafico originale,
nonché dell'autore del contributo.

La rivista pud essere citata in forma abbreviata con l'acronimo: DPC-RT, corredato
dall'indicazione dell’'anno di edizione e del fascicolo.

La rivista fa proprio il Code of Conduct and Best Practice Guidelines for Journal Editors
elaborato dal COPE (Committee on Publication Ethics).

La rivista si conforma alle norme del Regolamento UE 2016/679 in materia di tutela dei dati
personali e di uso dei cookies (clicca qui per dettagli).

Ogni contributo proposto per la pubblicazione & preliminarmente esaminato dalla direzione,

che verifica l'attinenza con i temi trattati dalla rivista e il rispetto dei requisiti minimi della
pubblicazione.

In caso di esito positivo di questa prima valutazione, la direzione invia il contributo in forma
anonima a due revisori, individuati secondo criteri di rotazione tra i membri dell’Editorial
Advisory Board in relazione alla rispettiva competenza per materia e alle conoscenze
linguistiche. I revisori ricevono una scheda di valutazione, da consegnare compilata alla
direzione entro il termine da essa indicato. Nel caso di tardiva o mancata consegna della
scheda, la direzione si riserva la facolta di scegliere un nuovo revisore.

La direzione comunica all’autore l'esito della valutazione, garantendo 'anonimato dei revisori.
Se entrambe le valutazioni sono positive, il contributo ¢ pubblicato. Se una o entrambe le
valutazioni raccomandano modifiche, il contributo & pubblicato previa revisione dell'autore, in
base ai commenti ricevuti, e verifica del loro accoglimento da parte della direzione. Il contributo
non ¢ pubblicato se uno o entrambi i revisori esprimono parere negativo alla pubblicazione.
La direzione si riserva la facolta di pubblicare, in casi eccezionali, contributi non previamente
sottoposti alla procedura di peer review. Di cio ¢ data notizia nella prima pagina del contributo,
con indicazione delle ragioni relative.

I contributi da sottoporre alla Rivista possono essere inviati al seguente indirizzo mail:
editor.criminaljusticenetwork@gmail.com. I contributi che saranno ritenuti dalla direzione
di potenziale interesse per la rivista saranno sottoposti alla procedura di peer review sopra
descritta. I contributi proposti alla rivista per la pubblicazione dovranno rispettare i criteri
redazionali scaricabili qui.

Diritto Penale Contemporaneo

Rivista TRimesTRALe NN



https://publicationethics.org/resources/code-conduct
http://dpc-rivista-trimestrale.criminaljusticenetwork.eu/it/privacy
mailto:editor.criminaljusticenetwork@gmail.com
http://dpc-rivista-trimestrale.criminaljusticenetwork.eu/pdf/norme_redazionali_it.pdf

2/2023

Diritto penale contemporaneo — Rivista trimestrale es una publicacién periédica on fine, de
libre acceso y sin dnimo de lucro. Todas las colaboraciones de caricter organizativo y editorial
se realizan gratuitamente y no se imponen a los autores costes de maquetacién y publicacién.
La Revista, registrada en el Tribunal de Milan, en el n. 554 del 18 de noviembre de 2011,
se edita actualmente por la asociacién “Progetto giustizia penale”, con sede en Mildn, y se
publica con la colaboracién cientifica y el soporte de la Universita Commerciale Luigi Bocconi
di Milano, la Universita degli Studi di Milano, 1a Universita di Roma Tre,la Universita LUISS
Guido Carli,1a Universitat de Barcelona 'y la Universidad Diego Portales de Santiago de Chile.
La Revista publica contribuciones inéditas, sobre temas de interés para la ciencia penal a nivel
internacional, escritas en lengua italiana, espafiola, inglesa, francesa, alemana o portuguesa.
Todas las contribuciones van acompafiadas de un breve abstract en italiano, espafiol e inglés.
El lector puede leer, compartir, reproducir, distribuir, imprimir, comunicar a terceros, exponer
en publico, buscar y sefialar mediante enlaces de hipervinculo todos los trabajos publicados
en “Diritto penale contemporaneo — Rivista trimestrale”, con cualquier medio y formato,
para cualquier fin licito y no comercial, dentro de los limites que permite la licencia Creative
Commons - Attribuzione - Non commerciale 3.0 Italia (CC BY-NC 3.0 IT) y, en particular,
debiendo mantenerse la indicacién de la fuente, el logo, el formato gréfico original, asi como
el autor de la contribucién.

La Revista se puede citar de forma abreviada cn el acrénimo DPC-RT, indicando el afio de
edicién y el fasciculo.

La Revista asume el Code of Conduct and Best Practice Guidelines for Journal Editors
elaborado por el COPE (Comitte on Publication Etbics).

La Revista cumple lo dispuesto en el Reglamento UE 2016/679 en materia de proteccién de
datos personales (clica aqui para los detalles sobre protectién de la privacy y uso de cookies).
Todas las contribuciones cuya publicacién se propone serdn examinadas previamente por la
Direccién, que verificard la correspondencia con los temas tratados en la Revista y el respeto
de los requisitos minimos para su publicacién.

En el caso de que se supere con éxito aquella primera valoracién, la Direccién enviard la
contribucién de forma anénima a dos evaluadores, escogidos entre los miembros del Editorial
Adwvisory Board, siguiendo criterios de rotacién, de competencia por razén de la materia y
atendiendo también al idioma del texto. Los evaluadores recibirin un formulario, que deberin
devolver a la Direccién en el plazo indicado. En el caso de que la devolucién del formulario
se retrasara o no llegara a producirse, la Direccién se reserva la facultad de escoger un nuevo
evaluador.

La Direccién comunicari el resultado de la evaluacién al autor, garantizando el anonimato de
los evaluadores. Si ambas evaluaciones son positivas, la contribucién se publicard. Si alguna de
las evaluaciones recomienda modificaciones, la contribucién se publicard después de que su
autor la haya revisado sobre la base de los comentarios recibidos y de que la Direccién haya
verificado que tales comentarios han sido atendidos. La contribucién no se publicard cuando
uno o ambos evaluadores se pronuncien negativamente sobre su publicacién.

La Direccién se reserva la facultad de publicar, en casos excepcionales, contribuciones que no
hayan sido previamente sometidas a peer review. Se informard de ello en la primera pdgina de
la contribucién, indicando las razones.

Si deseas proponer una publicacién en nuestra revista, envia un mail a la direccién editor.
criminaljusticenetwork@gmail.com. Las contribuciones que la Direccién considere de
potencial interés para la Revista se someterdn al proceso de peer review descrito arriba. Las
contribuciones que se propongan a la Revista para su publicacién deberan respetar los criterios

de redaccion (se pueden descargar aqui).

Diritto Penale Contemporaneo

Rivista TRimesTRaLe MMM v



https://publicationethics.org/resources/code-conduct
http://dpc-rivista-trimestrale.criminaljusticenetwork.eu/es/privacy
mailto:editor.criminaljusticenetwork@gmail.com
mailto:editor.criminaljusticenetwork@gmail.com
http://dpc-rivista-trimestrale.criminaljusticenetwork.eu/pdf/norme_redazionali_es.pdf

2/2023

Diritto penale contemporaneo — Rivista trimestrale is an on-line, open-access, non-profit
legal journal. All of the organisational and publishing partnerships are provided free of charge
with no author processing fees. The journal, registered with the Court of Milan (n° 554 -
18/11/2011), is currently produced by the association “Progetto giustizia penale”, based in
Milan and is published with the support of Bocconi University of Milan, the University of
Milan, Roma Tre University, the University LUISS Guido Carli, the University of Barcelona
and Diego Portales University of Santiago, Chile.

"The journal welcomes unpublished papers on topics of interest to the international community
of criminal scholars and practitioners in the following languages; Italian, Spanish, English,
French, German and Portuguese. Each paper is accompanied by a short abstract in Italian,
Spanish and English.

Visitors to the site may share, reproduce, distribute, print, communicate to the public, search
and cite using a hyperlink every article published in the journal, in any medium and format,
for any legal non-commercial purposes, under the terms of the Creative Commons License
- Attribution — Non-commercial 3.0 Italy (CC BY-NC 3.0 IT). The source, logo, original
graphic format and authorship must be preserved.

For citation purposes the journal’s abbreviated reference format may be used: DPC-RT]
indicating year of publication and issue.

'The journal strictly adheres to the Code of Conduct and Best Practice Guidelines for Journal
Editors drawn up by COPE (Committee on Publication Ethics).

'The journal complies with the General Data Protection Regulation (EU) 2016/679 (GDPR)
(click here for details on protection of privacy and use of cookies).

All articles submitted for publication are first assessed by the Editorial Board to verify
pertinence to topics addressed by the journal and to ensure that the publication’s minimum
standards and format requirements are met.

Should the paper in question be deemed suitable, the Editorial Board, maintaining the
anonymity of the author, will send the submission to two reviewers selected in rotation from
the Editorial Advisory Board, based on their areas of expertise and linguistic competence.
'The reviewers are provided with a feedback form to compile and submit back to the editorial
board within an established timeframe. If the timeline is not heeded to or if no feedback is
submitted, the editorial board reserves the right to choose a new reviewer.

'The Editorial Board, whilst guaranteeing the anonymity of the reviewers, will inform the
author of the decision on publication. If both evaluations are positive, the paper is published.
If one or both of the evaluations recommends changes the paper will be published subsequent
to revision by the author based on the comments received and verification by the editorial
board. The paper will not be published should one or both of the reviewers provide negative
feedback.

In exceptional cases the Editorial Board reserves the right to publish papers that have not
undergone the peer review process. This will be noted on the first page of the paper and an
explanation provided.

Ifyouwish to submitapaper to our publication please email us at editor.criminaljusticenetwork@
gmail.com. All papers considered of interest by the editorial board will be subject to peer
review process detailed above. All papers submitted for publication must abide by the editorial
guidelines (download here).

pvisra remesreac: I
RIVISTA TRIMESTRALE



https://publicationethics.org/resources/code-conduct
https://publicationethics.org/resources/code-conduct
http://dpc-rivista-trimestrale.criminaljusticenetwork.eu/en/privacy
mailto:editor.criminaljusticenetwork@gmail.com
mailto:editor.criminaljusticenetwork@gmail.com
http://dpc-rivista-trimestrale.criminaljusticenetwork.eu/pdf/norme_redazionali_en.pdf

CONTENTS

NOVITA NORMATIVE Uguali ma diversi: sul reato di omicidio stradale o nautico
Parecidos pero diferentes: sobre el delito de homicidio vial o ndutico
Alike yet Different: On the Offense of Road or Nautical Homicide
NEW LEGISLATION Gian Paolo Demuro

INOVEDADES NORMATIVAS

L’applicazione delle pene sostitutive nel patteggiamento tra iniziativa
delle parti e poteri del giudice

La aplicacién de las penas sustitutivas en el procedimiento de admision

de responsabilidad por iniciativa de las partes y los poderes del juez

The Application of Alternative Punishments in Plea Bargain Between
Parties’ Initiatives and Judge’s Powers

Francesco Lazzarini

31

QuEsTIONI I due ne bis in idem, sostanziale e processuale: omonimi ma non parenti

DI PARTE GENERALE Los dos ne bis in idem, sustantivo y procesal: homénimos pero no parientes

CUESTIONES The Two ne bis in idem, Substantive and Procedural: Homonyms yet Unrelated
DE PARTE GENERAL Ignazio Giacona

54

ISSUES Concurso de normas y vigencia de los delitos complejos en la legislacién penal

v G Pk italiana: especial referencia al articulo 84

Concorso di norme e reati complessi nella legislazione penale italiana:

il particolare riferimento all'art 84

Concurrence of Norms and Complex Offenses in Italian Criminal Law:
Specific Reference to Article 84

Sergio de la Herran Ruiz-Mateos

71

La colpa in attivita illecita: il ruolo “straordinario” della prevedibilita

nella personalizzazione del giudizio colposo

La imprudencia en actividades ilicitas: el papel "extraordinario” de la previsibilidad
en la personalizacion del juicio imprudente

Fault in Illegal Activity: The “Extraordinary” Role of Foreseeability

in the Individualized Ascertainment of Fault

Elena Ammannato

95

Diritto Penale Contemporaneo
200 | fivisTa thimestrace MMM




CONTENTS

ANCORA 5U Predictive Policing: criticita e prospettive dei sistemi di identificazione 114
INTELLIGENZA dei potenziali criminali
ARTIFICIALE E GIUSTIZIA  p e dictive Policing: problemas y perspectivas de los sistemas de identificacion
PENALE de potenciales delincuentes
Mis sosre iINTELIGENCL:  Predictive Policing: Problems and Perspectives of Systems That Identify
ARTIFICIAL Y JUSTICIA Potential Offenders
PENAL Elisabetta Pietrocarlo
MORE ON ARTIFICIAL
INTELLIGENGE AND
CRIMINAL JUSTICE
IL Focus su... I1 diritto al silenzio dell'ente accusato ai sensi del D.Igs. 231/01 160
Elderecho a guardar silencio de la persona juridica imputada de conformidad con el
EL ENFOQUE EN... Decreto Legislativo 231/01
TwHr Focus ON. .. The Right to Silence of the Accused Legal Entity under Legislative Decree 231/01
Alessandro Keller
Corruzione del parlamentare e mediazione onerosa nello specchio 178
del chilling effect
Corrupcion parlamentaria y mediacion onerosa en el espejo del chilling effect
Parliamentary Corruption and Onerous Mediation in the Mirror
of the Chilling Effect
Nicola Maria Maiello
Recensiont The Legal Dynamics of Disrespect: LGBT QI+ People, 200
RESENAS Hate speech, and Criminal Justice
Le dinamiche giuridiche del disprezzo: persone LGBTQI+,
REviEws discorso dodio e giustizia penale
La dindmica juridica del desprecio: personas LGBTQI+,
discurso de odio y justicia penal
Adriano Martufi
ol Wiiiradioove® KO




REcENSIONI
RESENAS
REVIEWS

200 The Legal Dynamics of Disrespect: LGBTQI+ People, Hate speech, and Criminal Justice
Le dinamiche giuridiche del disprezzo: persone LGBTQI+, discorso dodio e giustizia penale
La dindmica juridica del desprecio: personas LGBTQI+, discurso de odio y justicia penal
Adriano Martufi

Diritto Penale Contemporaneo
20003 | @V s TR Tatmestaace N




REcCENSIONI
RESENAS
REVIEWS

'The Legal Dynamics of Disrespect:
LGBTQI+ People, Hate speech, and Criminal Justice’
Reflections around ‘M. Pelissero, A. Vercellone (eds.), Diritto e persone LGBTQI+’

Le dinamiche giuridiche del disprezzo:
persone LGBTQI+, discorso dodio e giustizia penale

R{ﬂt’A‘siaizi attorno a "M. Pelissero, A. Vercellone (a cura di), Diritto e persone LGBTOQI+"
La dindmica juridica del desprecio:
personas LGBT QI+, discurso de odio y justicia penal

Reflexiones en torno a “M. Pelissero, A. Vercellone (eds. ), Diritto e persone LGBTQI+”

ADRIANO MARTUFI
Criminal Law Researcher in the University of Pavia
adriano. martufi@unip.it

GENDER AND DoMEsTIC VIOLENCE, VIOLENZA DI GENERE E DOMESTICA, VIOLENCIA DE GENERO Y DOMESTICA,
FunpAMENTAL RicHTS, DIRITTI FONDAMENTALI, DERECHOS FUNDAMENTALES,
HATE criMES REeaTI D'ODIO CRIMENES DE ODIO
ABSTRACTS

This paper is inspired by a series of reflections developed while reviewing the volume ‘Diritto e persone LGBTQI+
edited by Marco Pelissero and Antonio Vercellone. The contribution begins by locating the Italian case study
within the context of ‘queer criminology’. It then addresses head-on the question of whether homophobic and
transphobic discrimination (including hate speech) deserves to be criminalized. It is submitted that the question
could be answered in the affirmative, though with some caveats. The main ground for the legitimacy of criminal
law intervention can be found in the notion of ‘identity’ as an expression of human dignity. In order to take the
notion of ‘identity’ seriously, one has to recognize that identity is a relational concept rooted on social dynamics of
mutual recognition. Criminal law may be used, as a part of a broader policy toolbox (and only as a last resort) to
prevent a denial of recognition and a refusal of one’s identity. Further arguments rely on substantive equality and
the prohibition to treat similar circumstances in a different way. The article then tackles additional issues raised
by the volume, regarding the prohibition of conversion therapies and the status of LGBTQI+ people within the
correctional system.

11 presente lavoro raccoglie alcune considerazioni svolte a partire dalla recensione del volume "Diritto e persone
LGBTQI+" curato da Marco Pelissero e Antonio Vercellone. Il contributo prende le mosse dall'analisi del caso
italiano nel contesto della c.d. "criminologia queer". Ci si sofferma in seguito sul tema della possibile rilevanza
penale del discorso d'odio di matrice omofobica e transfobica. Il lavoro aderisce a una tesi cautamente favorevole
all'ampliamento dell'ambito applicativo degli artt. 604-bis e 604-ter c.p. (proposto nel corso della XVIII
Legislatura dal c.d. d.d.l. Zan) rispetto ai fattori di discriminazione fondati su sesso, genere, orientamento sessuale,
identita di genere e disabilita. A partire dagli spunti offerti dal volume in commento, si ravvisa nella nozione di
"identitd", quale espressione della dignitd umana, il principale fondamento dell'intervento penale in un'ottica
costituzionalmente orientata. Al fine di valorizzare la nozione di "identita", nel solco di quanto previsto dagli artt.
2 e 3 Cost., l'articolo sottolinea come 1'identita si configuri quale concetto relazionale radicato nelle dinamiche
sociali di “riconoscimento reciproco”. In questottica, il diritto penale puo essere utilizzato, soltanto quale exzrema

“The title of this contribution takes inspiration from the essay on ‘recognition’ by A. Honneth, ‘The social dynamics of disrespect” in (1994)
1 Constellations, 255-269.
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ratio e nel quadro di una pitt ampia gamma di interventi a carattere extrapenale, al fine di prevenire la negazione
di siffatto riconoscimento e, per leffetto, la negazione dell'identita sessuale e di genere dell'individuo. Ulteriori
argomenti a sostegno del proposto intervento di riforma si fondano sull'uguaglianza sostanziale e sul divieto
di trattare in modo diverso circostanze simili. L'articolo affronta poi ulteriori questioni sollevate dal volume in
commento riguardanti, rispettivamente, il divieto (penalmente sanzionato) di terapie di conversione e lo status
delle persone LGBTQI+ nell’ambito del sistema penitenziario.

Este articulo recoge algunas reflexiones desarrolladas durante la elaboracién de la resefia del volumen “Diritto
e persone LGBTQI+” editado por Marco Pelissero y Antonio Vercellone. El trabajo comienza con un andlisis
del caso italiano en el contexto de la denominada "criminologia queer". A continuacién, aborda la cuestién de la
posible relevancia penal de la incitacién al odio por motivos homofébicos y transfébicos. La obra adhiere a una
tesis cautelosamente favorable a la ampliacién del dmbito de aplicacién de los articulos 604-bis y 604-ter del
Cédigo Penal (propuesta durante la XVIII Legislatura por el denominado proyecto de Ley Zan) con respecto a la
discriminacion basada en el sexo, el género, la orientacion sexual, la identidad de género y la discapacidad. A partir
de las consideraciones de la obra en anilisis, se observa en la nocién de "identidad", concebida como expresién
de la dignidad humana, el principal fundamento de la intervencién penal en una perspectiva constitucionalmente
orientada. Con el objetivo de valorar la nocién de “identidad”, en linea con los articulos 2 y 3 de la Constitucidn,
el articulo subraya que la identidad es un concepto relacional arraigado en la dindmica social del "reconocimiento
mutuo". Desde esta perspectiva, el derecho penal puede utilizarse s6lo como extrema ratio y en el marco de un
abanico mds amplio de intervenciones extrapenales, para impedir la negacién de dicho reconocimiento vy, por
tanto, la negacién de la identidad sexual y de género de un individuo. Otros argumentos a favor de la reforma
propuesta se basan en la igualdad sustantiva y en la prohibicién de tratar de forma diferente circunstancias simi-
lares. A continuacién, el articulo aborda otras cuestiones planteadas por el volumen examinado relacionadas, re-
spectivamente, con la prohibicién (sancionada penalmente) de la terapia de conversion y el estatus de las personas

LGBTQI+ dentro del sistema penitenciario.
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SOMMARIO 1. Introduction. — 2. Queer criminology in Italy: a case study. — 3. From sodomy laws to the protection
of ‘equality’ through criminal law. — 4. Criminalizing homophobia and transphobia: a response to crit-
ics. — 5. Criminal law and conversion therapies. — 6. Corrections, prison, and the status of LGBTQI+
individuals behind bars.

1 Introduction.
[ )

The following observations are inspired by the recent volume edited by Marco Pelissero
and Antonio Vercellone: ‘Diritto e persone LGBTQI+. The edited book is by far the most
extensive companion on law and LGBTQI+' persons in Italy to date as it offers a compre-
hensive oversight of the debate in this field. It does so by drawing on contributions from legal
scholars, practitioners and LGBTQI+ activists alike.? The contributions in the volume touch
upon different branches and segments of the legal system which intersect the recognition of
LGBTQI+ persons as rights-holders. The chapters devoted to private and family law issues,
raised by the growing recognition of LGBTQI+ rights, warrant a special attention and are
investigated in separate book reviews already published elsewhere.?

The present contribution delves into the most pressing issues regarding criminal justice,
discussed in the volume. Such issues feature prominently in the second part of the book. With
a different extent of completeness, contributors address topics as diverse as the gradual de-
criminalization of same sex relationships, the criteria underpinning the (proposed) adoption
of provisions establishing new criminal offences to address hate speech and homo/transpho-
bic discrimination, the practice of conversion therapies and their prohibition, and (last but not
least) the delicate issues surrounding the incarceration of transgender and LGBTQI+ persons
in general as vulnerable groups within prison population.

More generally, the issue of criminal law enforcement of LGBTQI+ rights cuts across
several chapters in the book lingering on the background of many contributors. The problem
of how to enforce LGBTQI+ rights underlies the reflections of several authors, even when
their chapters do not deal directly with criminal justice. This is due to the powerfully sym-
bolic nature of criminal law as well as to the communicative and value-enhancing function
of punishment.* It is submitted, however, that the centrality of criminal justice in this debate
may partially be explained by the role and recognition of fundamental rights to homosexual,
transgender and queer individuals, as these are increasingly regarded not just as rights-holders
but also as members of vulnerable groups in need of ‘protection’.

In fact, fundamental rights are premised on the idea of ‘autonomy’. Yet, in a complex so-
ciety, autonomy — and thus human rights — cannot be exercised without a minimum degree
of self-respect, self-esteem, and self-trust. These are pre-conditions for autonomy and rely on
the intersubjective/mutual recognition of each person’s worth.> Such recognition is fragile and
may be subject to injuries or threats, thus showing that a solid legal infrastructure of recogni-
tion (or ‘recognitional infrastructure’) is needed to protect autonomy. This claim illustrates the
very specific way in which groups (like LGBTQI+ people), lacking such recognition, may be
vulnerable. Vulnerability is a social product and derives from ‘harms to and neglects of these
relations of recognition’, which ‘jeopardise individuals’autonomy’. ©

At the same time, fundamental rights lay bare the constitutive duplicity of criminal law.
Individual human rights are, at the same time, sword and shield vis-a-vis state interference into
the sphere of personal freedoms.” Fundamental rights, and among them, LGBTQI+ rights are
believed to foster a response that may take different shapes, depending on how such rights are
relied on to build up state reaction through the criminal justice system.

At the same time, as criminal justice theorists have convincingly argued, a robust trend in
post-modern criminal policy relies on the status of victimhood of vulnerable individuals as a

!'The present article adopts the acronym chosen by the editors, ' LGBTQI+".
2 See MaLaropa (2022), p. 15.

3 Parazzo N. (2023). Gori (2023).

* Durr (2001), p. 79 ff.

S Ramsay (2012), p. 84.

¢ ANDERsON AND HoNNETH (2005), p. 145.

7 TuLkENs (2011), pp. 577-595 and KamBER (2017).
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ground to invoke and legitimize criminalization.? This has obvious implications for the ques-
tion of whether bias-motivated discrimination or violence against homosexual, transgender
and queer individuals should be punishable on the basis of autonomous (and penalty-en-
hancing) criminal provisions. Once heavily criminalised and dealt with by criminologists and
criminal justice officials merely as sex offenders,’ queer and homosexual individuals are now
increasingly regarded as vulnerable victims. Yet one may run the risk of oversimplification, as
the law’s ‘flat understanding’ of LGBTQI+ persons as perpetrators is increasingly replaced by

an equally flat narrative of such individuals as victims.'

2 Queer criminology in Italy: a case study.

To cope with this risk, criminologists have successfully sought to emphasise the insights
oftered by the lived experience of ‘queer folks’ within the criminal justice system, as well as the
‘unique pathways to offending that in many ways relate specifically to their sexual orientation
and/or gender identity’."! In recent years, queer criminology — often described as an attempt
to cast light on the multiple facets of LGBTQI+ people’s experience with criminal justice —
has grown to become a central and promising field of criminological studies.' The authors
belonging to this subfield challenge a simplistic understanding of the place LGBTI+ persons
occupy within the legal system. In order to capture nuances and depict a comprehensive por-
trait of queer and homosexual identities in their relation to criminal law and criminal justice
institutions, queer criminology commits to an all-encompassing view of LGBTQI+ popula-
tion in their different capacity as victims, offenders, and professionals (judges, attorney, etc.)
within the criminal justice system.

Similarly, the volume by Pelissero and Vercellone draws heavily on a nuanced approach to
criminal justice vis-a-vis LGBTI+ people. The stance taken by the authors rejects a simplis-
tic and unifying view of the status of LGBTQI+ individuals in the criminal justice domain.
While doing so, the chapters devoted to studying the position of queer and lesbian/gay iden-
tities vis-a-vis criminal law, provide an important contribution to the scholarly debate in that
they offer unique insights into the legal and societal developments of a continental jurisdic-
tion belonging to the ‘civil law’ tradition. This provides an important addition to the mostly
English-speaking and common law-inspired literature on these topics.

As a matter of fact, the Italian legal system constitutes an interesting case study to reflect
on the role of criminal law vis-a-vis gender identities and sexual orientations. Such a relevant
point of view reflects the characteristics of the Italian legal system, a jurisdiction with a Basic
Law which explicitly includes anti-discrimination clauses (see, in particular, Article 3 of the
Italian Constitution). In addition, Italian laws are bound to respect the liberties enshrined in
the European Convention on Human Rights (ECHR) and, in particular, the right to be free
from discrimination (Article 14 ECHR)."3

Despite these specificities, most of the contributions in the volume by Pelissero and Ver-
cellone confirm broader criminal policy trends highlighted by the international literature. At
the same time, some of the undertones of the current scholarly debate allow to single out
the uniqueness of the Italian approach to the ‘criminal law dilemma’ while discussing the
protection of vulnerable minorities and addressing the phenomenon of ‘hate crime victimiza-
tion’. Admittedly, when compared to the ‘legal experience’ of jurisdictions in the Anglosphere,
questions that trouble Italian criminal lawyers might come across as rather peculiar. Still, such
issues are reflective of special features which, as comparative criminologists warn,'* inform the
legal debate of each jurisdiction and, by extension, speak to the core elements of their legal
culture.

In effect, the legal specificities emerging from the contributions collected in the volume by
Pelissero and Vercellone are ostensibly entrenched into Italian legal culture; more specifically,

¥ VENTUROLI (2016), p. 168 fF.

? BLair Woopbs (2017), pp. 688-733.

10 Tbid., p. 716.

1 BuisT and LENNING (2016), p. 8 ff;; BLair Woobs (2014), pp. 5-19.
12 BuisT et al. (2018), pp. 96-106; BLair Woobs (2013), pp. 15-41.

13 RAINEY et al. (2014), pp. 567-593.

1 NELKEN (2010), p. 1 fF.
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these may only be understood in light of the deep-seated theoretical foundations of Italian
criminal law theory. Such foundations include the harm principle (in the peculiar characteri-
zation given to it by Italian scholars, which frame it as offensivita or ‘harmfulness’),” the prin-
ciple of ultima ratio, and the strict reading of the principle of legality (nullum crimen sine lege
caerta et parlamentaria) which features prominently in Italy, as much as in other ‘civil law’legal
systems.'® The special features of the Italian debate on the status of LGBT individuals within
criminal justice are not only due to doctrinal peculiarities. Quite the contrary, the magnitude
of Italy’s specific approach to the subject matter can only be seized by considering legislative
choices (or the lack thereof) against the background of political priorities and the prospects
of criminal justice reform.

Pelissero and Vercellone’s book highlights the long-standing failure to reform Italian
criminal laws in such a way as to secure a self-standing protection of queer and lesbian/gay
identities against hate speech and other discriminating behaviors. Such a failure reflects the
criminal policy agenda of recent Italian governments and the broader penal climate in the
country. At the same time, when discussing the distinct facet of LGBTQI+ people as vulnera-
ble individuals held in custody, authors in the reviewed volume effectively point to the central
role played by the notion of ‘social reintegration’ as a guiding principle of the post-sentencing
phase (as mandated by Article 27(3) of Italian Constitution). Such a feature illustrates the
potential of penological principles to address specific forms of vulnerability.

3. From sodomy laws to the protection of ‘equality’ through
criminal law.

In Italy, sodomy laws incriminating same-sex relationships were contemplated in some
pre-unitarian codes, e.g. in the Criminal Code of Lombardy and Veneto and in the Crimi-
nal Code of the Kingdom of Sardinia. However, the first codified texts in the newly unified
Kingdom of Italy (the ‘liberal’ code “Zanardelli’ from 1889 and the more ‘authoritarian’ code
‘Rocco’, adopted by the fascist regime in 1930) remarkably fell short of criminal provisions
targeting homosexuality."” By contrast, the collapse of the fascist regime and the end of World
War II ushered in an era of tolerance. The new approach by the legislatures of the time was
greatly inspired by the anti-authoritarian ideals of equality and human dignity, which laid
the groundwork for the establishment of progressive and modern anti-discrimination laws.
In comparison with other western jurisdictions, the approach to homosexuality has histori-
cally been lenient, revealing the tendency of Italian institutions to deal with (what was once
referred to as) ‘sodomy’ by means other than criminal law.

The demise of a crime control approach did not lead to the recognition of queer indi-
viduals as vulnerable victims. The ‘pendulum effect’ which scholars have observed in other
jurisdictions was simply absent in Italy. In sum, the fact of giving up on the criminalisation of
gays and lesbians as deviants, if not sex offenders, did not lead to what Jordan Blair Woods has
referred to as a ‘new visibility’ for LGBT people.’ This happened (or rather, did not happen)
in spite of a set of criminal law provisions aimed at securing the enforcement of prohibitions
against a wide (and gradually expanding) array of discriminatory behaviors. In this respect,
an essential feature of the Italian debate on LGBT matters has been the question of whether
existing hate crime laws may apply to acts or words discriminating on grounds of sexual ori-
entation or gender identity.

In this connection, the book chapters by Goisis and Pelissero retrace the historical de-
velopment of the criminal justice apparatus designed to enforce non-discrimination clauses.
Such laws date back to the entry into force of post-war Italian Constitution. More specifically,
statutes outlawing racist propaganda are grounded on the general principles of equality and
dignity enshrined in Article 2 and 3 of the Italian Constitution. Such provisions display a

15 For a reflection on this topic, addressing an English-speaking public, see PascuLL1 (2016), 302-349. Also, for an interesting reflection
regarding the limits to criminalization posed by the ‘harm principle’, as conceived of in the work of Joel Feinberg, and the corresponding
criteria one can derive from the notion of offensivita, Donint (2010) pp. 67-69.

6 PerisTERIDOU (2015).

7 Dovrcint (2012), pp. 1-10.

18 BLair Woobs (2017), p. 696.
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tight connection with the prohibition to re-organise the disbanded Fascist Party — set forth
by the final provisions annexed to the Constitution and incorporated by the Act of 20 June
1952 n. 645. Such provisions prohibit, among others, to establish a political formation whose
means include ‘racist propaganda’. The prohibition to circulate ‘ideas based on racial superiori-
ty’, along with a ban on the incitement to commit acts of discrimination and other acts of hate
violence was originally included within the Act of 13 October 1973 n. 654.

Interestingly, both authors delve into the history and the current scope of application of
criminal laws targeting discrimination, which — they observe — have witnessed a gradual ex-
pansion to incorporate all forms of discriminatory behaviour on grounds of race or ethnicity.
In this respect a major step forward was the adoption of the so-called Legge Mancino (Act 25
June 1993, n. 205). Besides tweaking the scope of application of existing criminal offences,
the statute introduced a wide-ranging aggravating circumstance applicable to all criminal
offences motivated by reasons of discrimination or hate ‘on ethnic, national, racial and reli-
gious’ grounds. Significantly, such antidiscrimination laws did not fall short of criminalizing
non-physical expressions and target verbal utterances of discriminatory thought (e.g. racist
propaganda). These are quintessentially ‘hate crime laws’which, however, did not (and do not)
include sexual orientation or gender identity among the grounds for discrimination. Unsur-
prisingly, such lacuna has been the subject of several critiques.”

As Pelissero explains in his chapter,’ a recent attempt to pass a bill (the so-called 4.d./.
Zan) reforming the existing antidiscrimination apparatus (and its criminal provisions) has
encountered stark political resistance, failing to gain the necessary votes in Parliament. The bill
would have expanded the grounds for discrimination covered by existing provisions — Articles
604-bis and 604-ter of the Criminal Code which criminalize, inter alia, racist propaganda and
the act of abetting racist discrimination or violence, along with the acts of discrimination and
discriminatory violence — with a view to include further ‘factors’ such as a person’s ‘gender’,
‘gender identity’, ‘sexual orientation’ and ‘disability’. The lack of an ad hoc hate crime legisla-
tion tackling anti-LGBT discrimination is fiercely criticized by the volume (see, in particular,
the chapters by Goisis?* and Pelissero?), which develops a robust response to those who op-
pose the introduction of a renewed legal framework introducing homo- and transphobic hate
crimes.

4 Criminalizing homophobia and transphobia: a response to
[ ]
critics.

'The book by Pelissero and Vercellone deserves praise for its attempt to provide a fairly
objective overview of the (rather heated) debate around the adoption of new provisions on
homophobic and transphobic hate crimes. While the book gives an account of both sides of
the argument, it does take a firm stance in favor of a stronger criminal law response. Most
notably, it supports the case for an extension of existing criminal law provisions on hate crimes
(Articles 604-bis and 604-ter of the Criminal Code, thus broadening their scope of applica-
tion to homophobic and transphobic hate crimes. This position (which runs through several
chapters in the second part of the edited volume) is however far from apodictical. The debate
around the so-called 4.d./ Zan is illustrative of some characterizing features of Italian legal
culture and offers an interesting snapshot of the legal narratives underpinning the proposed
introduction of new hate crimes.

The choice of criminalizing gender-based discrimination and other forms of biases,
grounded on sexual orientation and gender identity, problematically lies at the intersection
between the protection of vulnerabilities (which may stem from human rights obligations to
prosecute and punish crimes)® and the right to freedom of expression. As Pelissero astutely
argues in his chapter, the prohibition to express and divulge discriminatory ideas has suffered
a relativisation as the question of compressing the freedom of thought through criminal laws

¥ Carotr (2022), pp. 102 ff.

% PEL1ssERO (2022), p. 256.

2 Gorsts (2022), p. 225.

22 PeLISSERO (2022), p. 249.

% On the doctrine of positive obligations in human rights law, see inter alia Lazarus (2012), pp. 135-157.
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has gradually come to the fore in several western societies. This development was favoured by
the idea that discrimination shall not be taken as an expression of biological/anthropological
superiority, but rather as a cultural phenomenon. In this perspective, discrimination would be
permissible so long as it shifts its focus from the inherent (and physical/psychological) char-
acters of individuals or social groups to their ‘actions’.®*

In Italy, as much as in other western countries, this ‘new’ approach had the effect of wa-
tering down the moral condemnation against ‘racism’ and other heinous forms of hate crime.
In practice, this has taken to the conclusion that the ‘right’ to express views (as long as they
can be regarded as legitimate ‘cultural’ opinions) could be weighed against the rights of those
targeted by those views. Such a claim may be easily rebutted by arguing — as Etienne Balibar
put it — that ‘racism’ (similarly to other forms of identity-based discrimination) has always
been in essence a ‘total social phenomenon’.?® On this basis one can contend that there is no
such thing as a non-cultural (i.e. merely biological) racism. This assertion, if held true, would
make any attempt of defending a purported right to express ‘controversial’ discriminatory
views much more delicate.

Be that as it may, the legislative and policy choices made by national governments in this
context shall be read in light of international initiatives to counter discrimination. Remarka-
bly, in her chapter, Caielli* turns her eye to standards set by supranational bodies, such as the
Council of Europe. The author reminds that Council of Europe’s recommendations (which
are policy-oriented non-binding texts) are univocal in suggesting that national authorities
shall tackle hate crimes and, in particular, hate speech targeting LGBTQI+ individuals. In
addition, both Caielli and Goisis?” remind that, in the view of the European Court of Human
Rights, measures interfering with the freedom of expression are legitimate under the Con-
vention when they aim at tackling hate crimes (if necessary through criminal law provisions).
As the European Court itself held in Identoba v. Georgia,”® ‘sexual orientation’ and ‘gender
identity’ are not to be seen as mere elements of one’s private life. Rather, they have a social
dimension which warrants a robust protection by antidiscrimination law, as a corollary of the
right not be discriminated enshrined in Article 14 ECHR.

Beyond the arguments based on the right to free speech (and other rights, e.g. the right
to religious freedom as the criminal law protection of ‘gender identity’, understood as free
individual choice, would endanger the belief in a well-defined partition between genders de-
scending from ‘divine revelation’),” skepticism has been expressed against the criminalisation
of homophobic hate speech (in the terms outlined by the bill) on grounds pertaining to some
foundational principles of criminal law. Authors in the reviewed volume, refute some of these
critiques to argue in favour of an ad hoc legal framework for hate crimes motivated by such
attitudes as homophobia and transphobia. Interestingly, within the Italian debate, one of the
criticisms raised against the proposed criminal legislation is the fact that certain definitions
included in the bill would not comply with the principle of /ex caerza. Notions such as ‘sexual
orientation’ and ‘gender identity’ — critics argue — are too vague and would thus allow for an
unbridled application of the proposed criminal laws by courts.

However, as Caielli, Goisis and Pelissero contend, definitions and normative elements
narrowing down the scope of such concepts may be found in supranational legal texts (see the
Resolutions of the European Parliament, adopted in 2006 and 2012)** which have consist-
ently defined the term ‘homophobia’; at the same time, the very concept of ‘gender identity’is
mentioned in a number of national legal texts, including the Italian prison act, which forbids
discriminations based on a prisoner’s ‘gender identity’. Meanings of such concepts can be
fleshed out also by reference to the case law of the European Court of Human Rights. When

2 PeLIsSERO (2022), p. 249.

» Bavrisar (1991), p. 83.

% CareL (2022), p. 220

¥ Gorsts (2022), p. 233.

# ECtHR, Identoba v. Georgia, Appl. no. 73235/12 par. 76 ff., linking the state’s positive obligations under Articles 3 and 14 ECHR with the
duty to carry out criminal investigations against bias-motivated violence and threats.

¥ These are some of the doubts expressed by the Secretary of State of the Holy See, as reminded by Ca1eLL1 (2022), p. 218.

% Homophobia is regarded as ‘the irrational fear of, and aversion to, male and female homosexuality and lesbian, gay, bisexual and transgender
(LGBT) people based on prejudice, and is similar to racism, xenophobia, anti-Semitism and sexism, and whereas it manifests itself in the
private and public spheres in different forms, such as hate speech and incitement to discrimination, ridicule and verbal, psychological and
physical violence, persecution and murder, discrimination in violation of the principle of equality and unjustified and unreasonable limitations
of rights, which are often hidden behind justifications based on public order, religious freedom and the right to conscientious objection’, see
European Parliament resolution of 24 May 2012 on the fight against homophobia in Europe, (2012/2657(RSP))
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it comes to ‘gender identity’ the Court unmistakably rejects the idea that this concept could be
based only on biological terms (e.g. requiring surgery). Rather, states must acknowledge and
give protection to one’s identity as it emerges from ‘physical appearance’ and ‘social identity’,
even before a gender reassignment surgery is completed.*!

In sum, arguments based on the lack of ‘clarity’ of the proposed legislation do not seem to
have much ‘bite’ - particularly if compared to the law and practice of other jurisdictions. Yet
a broader critique endorsed by several Italian scholars has called into question the very legit-
imacy of using criminal law as a tool against discrimination. It has been argued that criminal
law intervention should target exclusively harms inflicted on individual legal interests (or Re-
chisgiiter).*? Such interests must be well-identified by the law and, possibly, anchored to values
enshrined in the Constitution. According to the critics, discrimination through hate speech
does not affect personal legal interests but relates — almost by definition — to a collective and
social dimension®; one that criminal law would not be fit to address in light of the principle
of ultima ratio*

'This critique ultimately ties into a long-lasting (and greatly commendable) line of liberal
criminal theory, one that taps into the principles enshrined in the Constitution to cast crim-
inal law as a means of last resort. There is wide consensus that, from the Constitution, one
can infer that the use of the most intrusive means into a citizen’s fundamental freedoms could
only be justified if they are meant to tackle a materially identifiable harm caused to individ-
ual legal interests which are ‘graspable’ (afferrabili).* Following this line of reasoning, it has
been argued that a reference to human dignity would not suffice to anchor firmly the choice
to criminalize homophobic and transphobic discrimination.’® At the same time, it could be
argued that the rationale for the new provisions would not be motivated by a (potentially)
harmful conduct. Rather, the proposed legislation would incriminate the mental state of the
agent: that is, the determination to discriminate (or discriminatory motive).%’

Similarly, a large segment of Italian scholarship has been arguing that offences crimi-
nalizing hate speech — see again 604-bis and 604-ter of the Criminal Code — should remain
‘an exception rather than a rule’, as a token of deference for the right to free speech (Article
21 of the Italian Constitution). Some authors have gone as far as to claim that, as sexual
orientation is in essence a ‘choice’, any discrimination thereof would not warrant the same
reaction as other forms of hate speech (e.g. on grounds of race and ethnicity).*® By contrast,
Pelissero argues that the real focus of the proposed criminal provisions is ‘human dignity’.
After all, human dignity is a founding tenet of the Italian Constitution (see Article 2) and
represents an overarching value informing the ECHR.* Human dignity ties into the notion
of ‘autonomy’ mentioned above, as it defines the sphere of liberty and self-determination of
each person. Admittedly, it remains to be seen if ‘dignity’ can provide a solid enough rationale
for criminalization.

After all, by invoking the related notions of ‘dignity’ and ‘identity’ one can come up with a
seemingly endless string of arguments in favour of new provisions criminalizing any ‘offense™
to one’s personality. Hence, criteria for criminalization would remain in essence void of any
selective role. The object of criminal law protection would be everything but ‘graspable’, thus
raising the odds of an arbitrary (and borderline authoritarian) application of criminal provi-
sions by courts and other criminal justice officials. This would pour grit into the mill of critics
arguing that prospective criminal law provisions targeting homophobic and transphobic dis-
course are indeed contrary to the principle of Jex caerta.

31 ECtHR, 8.V, w. Italy, App. no. 55216/08, para. 70

32 In the context of Italian criminal law theory, the concept of Rechtsgut or bene giuridico is authoritatively elaborated on in a classic of criminal
justice scholarship: Bricora (1973), p. 3 ff. See also ANcIon1 (1983).

3 Riccarpi (2013), pp. 102 ff

% Pucrorto (2015), p. 10

% MANEs (2005). See in this respect also the ruling of the Italian Constitutional Court, n. 250/2010.

% Riccarpt (2013), p. 100.

% RuceIEro (2022), p. 33 ff.

% Eusest (2021), p. 287-306: in the cases considered by the proposed provisions on homophobia and transphobia, unlike other cases covered
by existing antidiscrimination law, the elements of one’s identity at stake result from ‘behavioural choices of victims’, a choice on which
an ‘ethical disagreement’ might still exist (scelze comportamentali delle persone offese [...] in merito ai quali sussistano sul piano sociale differenti
valutazioni etiche).

% PEL1sSERO (2022), p. 249

0 See, for the definition of ‘offense’ as opposed to the notion of ‘harm’in the Millian sense heralded by Joel Feinberg, see Donint, (2010), p.
67-69
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However, it might be useful to note that the understanding of dignity proposed here is
not one that values and protects every single choice regarding a person’s individuality, nor the
mere perception of self. Such a broad interpretation would effectively pave the way for what
some critics see as the risk of criminalisation of any disagreement with one’s views on almost
every single aspect of social life (including views and orientations as trivial as the choice of
supporting a football team).*! But, as Pelissero convincingly argues, a distinct way of under-
standing dignity — in keeping with the values underpinning Italian constitution — requires to
take seriously a person’s identity as a source of a ‘relationship of recognition’.

These arguments echo contemporary philosophical orientations such as Honnet’s theory
of recognition. In Honnet’s terms, a denial of recognition, like that implied by any form of
hate speech, does not only harm others by restricting their freedom to act; it also aftects their
understanding of self, one that they have acquired (sometimes with pain) through ‘inter-sub-
jectivity’.*

Dignity and identity are in fact related terms as they reflect the place each individual has
within broader social formations. In other words, dignity must be understood as a concept
which speaks to the recognition one receives from other members of the community. In this
peculiar understanding, the notion of dignity forms a pre-condition to express one’s individu-
ality towards others and the society as a whole. As this interpretation may be inferred directly
from Article 2 of the Constitution,” one can consistently argue that punishing hate speech
and any form of incitement to homophobic discrimination does not sit at odds with the harm
principle or gffensivita. Quite the contrary, a limited resort to criminal law provisions (under-
stood as u/tima ratio within a legal continuum that includes non-criminal measures to prevent
discrimination) must feature within the ‘policy toolbox’ of liberal and pluralistic democracies
which are called on to secure ‘social solidarity’ and the co-existence of different ethical codes
through communicative and procedural strategies.*

In order to take the notion of ‘identity’ seriously, one has to recognize that identity is not
rigid (determined once and for all) but develops during life as a result of social dynamics.
Such dynamics may be protected by the law, if necessary, by using criminal law provisions so
as to prevent a denial of recognition and a refusal of one’s identity. A comparison with other
areas of criminal law may be of interest to clarify this point: such as bodily integrity and sexual
autonomy relate to important spheres of liberty — beyond the tangible harm caused to the per-
son — so do gender identities and sexual orientations. They conjure up to define ‘what it means
to be a person’™® and go beyond the material reality of a body in a functional way. While we
should be careful using an all-encompassing notion of dignity to expand the scope of criminal
law, attacks on one’s identity that — to quote the German Constitutional Court* — negate
the ‘subject quality of a human being in principle’ may be prevented, inter alia, by threatening
criminal punishment.

Arguments based on human dignity shall not be conflated with those underpinned by the
principle of equality. The notion of equality, as it emerges from Article 3 of the Constitution,
requires that the identity of LGBTQI+ persons is protected in a way that acknowledges their
peculiar identity in a pluralistic society.” These considerations justify the use of aggravating
circumstances when crimes are driven by a homophobic motive.* In essence, the approach to
hate speech in this case reflects an ideal of ‘equal dignity’ of all citizens before a state’s coercive

1 See again Euses1 (2022), p. 287.

“2 HoNNETH, (1994), p. 255 ff.

* As the Italian Corte costituzionale put it in its ruling n. 221/2015, gender identity is an essential element of the right to a ‘personal identity’,
falling within the scope of individual fundamental rights as protected by Article 2 of the Constitution.

#The model of communicative action as a ‘strategy’ to overcome and handle cultural conflicts within a democratic state has been developed by
Jiirgen Habermas in his works on the law. See, especially, HaBErRMAS (1992), pp. 435-468: with respect to multiculturalism, the Author claims
that the exclusion of some citizens from the public discourse raises new issues of legitimacy for liberal democracy in such a way to require a
‘translation process’ of religious and ideological views into ‘secular terms’ belonging to the state’s ‘civic vocabulary’.

“ HornLE (2014), p. 185.

 Federal Constitutional Court in (Entscheidungen des BVerfGE) Vol. 30, 1 (25 £.); Vol. 109, 279 (312 £.); sce also HOrNLE, (2012) pp.
307-325.

4 Different circumstances warrant a different treatment. In this context, one cannot claim the risk of ‘reverse-effect discrimination’ determined
by lower protection against non-biased criminal behaviours. As empirical evidence shows, bias crimes have a peculiarity which lies in the
special vulnerability of their victims, see Goists (2022), p. 234.

* Such a claim echoes the arguments used in the US to justify the establishment of state and federal ‘penalty-enhanced statutes’ for bias
crimes. As Frederick Lawrence put it: ‘a society that is dedicated to equality must treat bias crimes differently from other crimes, and must
enhance the punishment of these crimes’, see LAWRENCE (1999), p. 110.
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power.* These arguments compound and corroborate the previously exposed dignity-based
rationale for criminalization. They bring to the fore the notion of ‘sexual citizenship’, which
considers ‘how gender and sexuality are bound up with the conditions of membership in po-
litical communities.”°

At the same time, as Goisis reminds,’* human dignity and equality, thus the ‘equal’ protec-
tion/recognition of each one’s identity (including their sexual identity), are a Rechzsguz in itself
as suggested by the already existing body of antidiscrimination laws. Articles 604-bis and 604-
ter have been included in the Criminal Code under the heading of ‘crimes against equality’.
Hence the notion of equality, as it provides a legal basis to punish racist and xenophobic hate
crimes (and hate speech, in particular), may be regarded as a solid enough ground to justify
new legal provisions on homophobia and transphobia.”> Admittedly, however, one cannot
underestimate the fact that the ideals of dignity and equality are inherently double-edged.
On the one hand, dignity-based arguments foster the criminalization of what can be seen
as ‘insufficiently dignified’ sexual practices (such as prostitution and sex work). On the other
hand, they illustrate the paradox of protecting dignity and equality through means (such as
incarceration) which may cause ‘harms to liberty, equality, and other rights that might be ex-

acted by the state in the process’.>®

5 Criminal law and conversion therapies.
[ ]

On a separate (but related) note, the reviewed volume deals with the question of how to
handle the practice of conversion therapies. Such therapies are defined as “any formal ther-
apeutic attempt to change the sexual orientation of bisexual, gay and lesbian individuals to
heterosexual”.** While clearly at odds with the growing recognition of LGBTQI+ identities
as non-deviant and expressive of self, conversion therapies remain widely promoted, privately
advertised and often institutionally endorsed as a tool to deal with non-heterosexual identi-
ties. Evidently, the question that comes to the fore is whether a room for such therapies can be
maintained under the law, at least when these treatments take place as a conscious, informed
and non-coerced medical practice.

As far as the content of such therapies is concerned, the American Psychological Asso-
ciation uses the term “sexual orientation change efforts” (SOCE) to describe methods that
aim to change a person’s same-sex sexual orientation to an other-sex sexual orientation.”
'These methods typically include behavioural techniques, psychoanalytic techniques, medical
approaches, and religious and spiritual approaches. In her chapter,*® Scaroina makes a strong
argument in favour of criminalizing such practices. Not only are conversion therapies, as the
author claims, deprived of any scientific ground; they are also a vessel for ideals that cast ho-
mosexuality as ‘evil’, a pathology that should be cured or a form of deviance that requires a
remedy.

In keeping with the palette of constitutional principles one can derive from the Italian Ba-
sic Law, Scaroina argues that such therapies should be punishable in that they harm a person’s
moral liberty and their dignity.®” The scope of criminal laws targeting conversion therapies
should be as wide as possible, protecting anyone — including under-aged individuals — who
could be subject to the therapies in question. While such criminal provisions are absent in
Italy, Scaroina offers a wide comparative overview of the law and practice of jurisdictions that
have implemented criminal laws to ban conversion therapies. Strategies used to tackle such
phenomenon vary widely across jurisdictions. Interestingly, the Italian criminal justice system
belongs to a group of legal systems that chose to address this form of ‘coercion’ by means of

* THORESON, (2022), pp. 431-488.

50 THORESON, ult. loc. cit.

51 Gorsts (2022), p. 238.

52 Arguing against the criminalization of hate speech (in particular, holocaust denialism) as a behaviour which would not be grounded on a
harm caused to a clearly identifiable legal interest (or Rechtsgut) see FRoNza (2012) pp. 137-138

3 THORESON (2022), p. 470

5+ CANADIAN PsycHoLoGicAL AssociATION (2015).

* AMERICAN PsycHoLocIcAL AssociaTion (2009), p. 12.

5 ScAROINA, (2022) p. 293.

57 In doing so, the author draws heavily on the understanding of human dignity as a self-standing legal interest which warrants and provide
legitimacy to criminal law intervention: see, for a similar view, SPENA (2013).
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other existing criminal offences: these include criminal provisions on grevious bodily harms,
domestic violence, and crimes involving fraud.

In this connection, the most pressing question is whether an ad Aoc set of criminal pro-
visions would be needed and, if so, under which conditions therapeutic conversions must be
penalized. Clearly, a key distinction in this respect is whether victims of such therapies are mi-
nors — people at an age in which non-conforming identity might still be developing — whose
will may be nudged, misled or even coerced into a treatment. By contrast, adults can provide,
more or less spontaneously, their consent to treatment. As far as children are concerned, pa-
rental authority is limited by the minor’s right to express and develop their ‘personality’.*® In
cases involving adult individuals, a crucial question is whether a person can provide informed
and effective consent to a conversion therapy. An important pre-condition in this respect is
that therapies offered are, at least in abstracto, conducive to the result they purport to achieve.
Such a principle may be extracted, by analogy, from the case law of the Italian Constitutional
Court and is outlined in the Oviedo Convention which outlaws any treatment of individuals
who are legally unable to provide consent unless the required therapy is directly beneficial to
the patient.”’

'The question of whether conversion therapies involving adults shall be penalized rests on
the critical issue of consent. Interestingly, some jurisdictions — such as France’s and Canada’s —
have taken a hard line against conversion therapies, criminalizing any such treatment because
of their inherent ‘harmfulness’.®* However, most jurisdictions — as Scaroina observes — have
preferred to resort to criminal provisions only when those subject to conversion treatments are
regarded as ‘vulnerable individuals’. The underlying thought is that informed consent would
operate as a defense, thus excluding — at least partially — the ‘unlawfulness’ of the material act.
However, to respect people’s agency and self-determination, the requirement of consent must
not be understood as purely formal. In accordance with the Oviedo Convention, the author
argues that a conscious adherence to conversion therapies must be grounded on informed
consent, after being made cognizant of “prognosis, benefits, and risks” involved in the therapy.

'This notion of informed consent is inspired by rulings made by the European Court of
Human Rights®! and the Italian Constitutional Court,*® most recently in connection to ques-
tions involving the lawfulness of euthanasia or assisted suicide.®® Yet in such cases, any medical
protocol proposed to the patients is based on solid scientific evidence. According to Scaroina’s
argument, in the case of conversion therapies, consent would have to be given to treatments
which — in the very author’s words — lack a robust scientific basis. While some jurisdictions
— such as Germany — rule out criminalisation when patients are able to provide effective
(and thus, not only apparent) consent (regardless of the scientific plausibility of the proposed
treatments), it seems more convincing to conclude that every treatment deprived of a scientific
grounds would harm the individual.** As the American Psychological Association put it ‘to
date there are no scientifically rigorous data about selection criteria, risks versus benefits of the

treatment and long-term outcomes of the reparative therapies’.®®

5% According to German law, criminal provisions do not apply to the person(s) holding parental authority unless they grossly violated their
duty of care or upbringing, see bE Groor (2022), p. 5.

59 Accordingly, some jurisdictions — including France — have provided for an enhanced penalty when crimes of conversion are committed
against vulnerable victims, including minors, and foresee the accessory penalty of revoking parental authority whenever such crimes are
committed against children.

% Similarly, under the legislation of the Australian state of Queensland the offence may be committed by the sole fact of providing the therapy.
The request or consent of the patient does not qualify as defense. By contrast, in the Australian state of Victoria, the offence is integrated by
the fact of providing the therapy when the defendant (at least) negligently causes an injury to the patient. According to the state legislation
injuries are defined ‘as physical injury or harm to mental health, whether temporary or permanent’; yet, in such cases ‘causation is likely to
be a complex issue [...] if a patient who seeks help for gender dysphoria presents with other mental health problems, it may be difficult, if
not impossible, to discern whether subsequent mental health difficulties were caused by the prohibited therapy’ see PARKINsON and MoRrris
(2022), pp. 409-411

1 ECtHR, Pretty v. the United Kingdom, Appl. no. 2346/02

62 Jtalian Constitutional Court, judgement of 25 September 2019 n. 242, informed consent to assisted suicide may be expressed under the
terms regulated by Article 1 of the Act 22 December 2017, n. 219: in a nutshell, the patient must be informed about the ‘diagnosis, prognosis,
benefits and risks of diagnostic investigations and health treatments indicated’.

% Yet an important caveat in this respect concerns the different legal interests ‘compressed’ by what would be an otherwise unlawful activity;
while euthanasia and assisted suicide impinge most significantly on the right to life (which informed consent may allow to lawfully dispense
with), conversion programs are coercive treatments that may only affect a person’s right to bodily integrity.

¢ TrispioTis and PursHoUSE (2022a), pp. 104-132: from a human rights perspective, it is argued that all forms of ‘conversion therapy’ are
‘disrespectful of the equal moral value of LGBTIQ+ people and violate specific protected areas of liberty and equality that are inherent in the
idea of human dignity’.

% AMERICAN PsycHoLoGIcAL AssociaTIoN (2009). While most recent meta-studies ‘preclude strong assertions that therapy-assisted change
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Most recently, Canada has imposed a blanket ban on conversion therapies as these are
labelled as a ‘fraudulent, deceptive and unscientific practice known to cause significant harm
to vulnerable people.”® In sum, according to Canadian law-makers, a conversion therapy is
not a therapy at all. While this new piece of legislation does not make consensual treatment
punishable per se, it does provide an excuse only to the extent that ‘no money or other mate-
rial benefit is received for providing such therapy’.” More specifically new section 320.104
of the Canadian Criminal Code makes it an offence to ‘knowingly promote or advertise to
provide conversion therapy’. On a different note, new section 320.105 of the Code makes it
an offence to ‘receive a financial or other material benefit in the knowledge that the benefit is
being obtained, directly or indirectly, through the provision of conversion therapy’. Arguably,
this provision raises new questions as regards the balancing between criminal protection and
the right to free speech.

In general, Canadian law has been regarded as going as far as to treat any provision of con-
version therapy as a criminal offence, even when consent is present. Such a stringent approach
to conversion therapies arguably offers a convincing solution to the inherent harm caused by
medical activities which provide no demonstrable benefit to their clients. From the perspec-
tive of criminal law theory, the legitimacy of criminalization rests on the actual harm, or the
mere threat, to the equality and liberty of victims. Once again, the rationale for criminaliza-
tion does not lie exclusively in the tangible harm caused to bodily integrity. Rather a medical
activity is ‘harmful’ in that it consciously restricts personal autonomy as a right to develop
one’s own identity. Not only are such behaviours inherently discriminating ‘by placing physical
and psychological health of LGBTQI+ at real risk of grave harm, they ‘can arouse in their
victims feelings of fear, anguish and inferiority capable of debasing them’. 68 In this respect,
it may be argued that, in Europe, positive obligations under Article 3 ECHR (the prohibition
of inhuman and degrading treatment) place national authorities under a duty to act against
‘therapy’ providers through a combination of criminal law provisions, administrative measures
geared towards prevention, and civil remedies.*’

6 Corrections, prison, and the status of LGBTQI+ individuals
‘ behind bars.

A related topic — adequately explored in the volume by Pelissero and Vercellone — concerns
the status of LGBTQI+ individuals behind bars and the way in which life as prisoners match-
es their ‘queer’identity. The idea that ‘pains’of corrections (to paraphrase seminal 1958 Gresh-
am Sykes’ volume, The Society of Captives)” have specific implications for homosexual and
transgender people in prison has been lying at the center of the queer criminology’s debate
for the last few years.” In the US, a Bureau of Justice Statistics’ study found that 8% of prison
inmates and, most crucially, 20% of youth in custody self-identified as non-heterosexual. In
Italy, however, the quantitative dimension and the legal status of such a special group of in-
mates (and the peculiar issues raised by their experience of custody) remains widely under-re-
searched.” The chapter by Laura Scomparin and Martina Maria Marchisio” portrays a vivid
picture of detention conditions imposed on transgender persons; while Fabio Gianfilippi’s
contribution™ offers a broad overview of the practice of imprisonment for both homosexual
and transgender persons in the Italian penitentiary system.

Scomparin and Marchisio’s chapter bears witness of the increasing awareness between
judges and correctional staff of the risks of discrimination LGBT individuals suffer when

in sexual orientation is never possible, they also do not support strong assurances that therapy-assisted change is generally achievable in the
sexual minority population’, see SAULLINS et al. (2023).

% WEeLLs (2020), p. 9.

¢7 Legislative summary an Act to Amend the Criminal Code (Conversion Therapy) Publication No. 43-2-C6-E 7 September 2021, 2
 TrisproT1s and PursHousE (2022a), p. 130.

% Trisp1roT1s and PursHOUSE (2022b), p. 23-41

7 SykEes (1958).

71 Buist and LENNING (2018); Buist and KanLE SEMPREVIVO (2022), pp. 1-12.

2 Official statistics on the number of people with non-conforming identities in prisons are traditionally difficult to obtain, recent studies
report that individuals detained in ‘protected sections’ for so-called omosex inmates in Italy were only 64 in 2022, see Ross1 (2023).

7 ScompaRIN and MarcHisio (2022), pp. 297-314.

" GianriLippr (2022), pp. 315-331.
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deprived of liberty. Non-binary identities, in particular, are a special challenge to the rigid and
traditional partition along gender lines of sections within the same prison complex. The prac-
tice to safeguard individuals with transitioning identities has so far consisted in the establish-
ment of ‘protected sections’. While such practice reduces the risk of episodes of physical and
psychological violence, it lays bare the profound social isolation of non-conforming identites
within ‘total institutions’. The insulation of transgender inmates within prison, along with
the relative exiguity of their numbers, reduces the opportunity for correctional practitioners
to offer adequate rehabilitative programs. Prison staff often lack adequate training and, as re-
minded by the Italian Ombudsman on persons deprived of liberty, the vulnerability raised by
sexual orientation and sexual identity should not be dealt with by establishing separate prison
sections, but rather through “specific training and education to the respect of differences”.”
The issue of what kind of ‘rehabilitation’ can be offered to LGBT people in prison is
addressed by Gianfilippi in his chapter. The lack of adequate programs aimed at re-entry of
LGBT prisoners increases the odds of further sigmatisation and marginalization of former
‘queer’ inmates upon release. Therefore, the author argues vigorously in favour of new methods
and practices geared towards a human treatment of justice-involved individuals belonging
to the LGBTQI+ community. Such a change of attitude would increase the awareness of
rights among homosexual and transgender inmates and foster the identity-searching process
through education and scholarisation when needed. Such a paradigm shift requires a change
in the use of prison terminology (strongly binary and often archaically male-centered), work-
ing towards a more inclusive language for all justice-involved people. The requirement of a
more effective re-entry process for queer folks can only be met by overcoming stereotypes and
prejudices among both incarcerated persons and correctional staff. As far as transgender or
transitioning people are concerned, the rehabilitative challenge requires to secure therapeutic
processes (e.g. free hormonal treatments)” to accompany the process of ‘rectification’ of one’s

gender identity.

Bibliography

AMERICAN PsycHoLoGIcAL AssociaTION (2009), Report of the American Psychological As-
sociation Task Force on Appropriate Therapeutic Responses to Sexual Orientation, (Washington,
American Psychological Association)

ANDERSON Joel and HonnNETH Axel (2005): “Autonomy, Vulnerability, Recognition and
Justice,” in CHRISTMAN John and ANDERsON Joel (editors): Autonomy and the Challenges to
Liberalism: New Essays (Cambridge, Cambridge University Press), pp. 127-149

ANGIONI, Francesco (1983): Contenuto e funzioni del bene giuridico (Milano, Giuftre)

BaL1BAR, Etienne (1991): “Is there a neo-racism?” in BaLiBAR Etienne and WALLERSTEIN
Immanuel (editors): Race, Nation, Class: Ambiguous Identities, (London, Verso), pp. 17-28.

Brair Woobs, Jordan (2013): “Queering criminology: Overview of the state of the field”,
in PETERSON Dana and PaNFiL Vanessa: Handbook of LGBT Communities, Crime, and Justice,
(New York and Heidelberg, Springer), pp. 15-41.

Brair Woops, Jordan (2014): “Queer Contestations and the Future of a Critical ‘Queer’
Criminology”, Critical criminology, 22, pp. 5-19

Brair Woops, Jordan (2017): “LGBT Identity and Crime”, California Law Review, 75,
pp- 688-733.

7 ScompARIN and MarcHisIo (2022), p. 310.
76 G1anFiILIPPI (2022), p. 330; on this point, see also LORENZETTI (2017), p. 53-68.

Diritto Penale Contemporaneo
2003 | ivista rarmesraace MMM, -2




Adriano Martufi

REcENSIONI
RESENAS

Bricovra, Franco (1973): “Teoria generale del reato” in Novissimo Digesto Italiano, X1V, (To-
rino, Utet), pp. 7-93

Buist, Carrie and LENNING, Emily (2016): Queer criminology, (London and New York,
Routledge)

Buist, Carrie and LEnNiNG, Emily, BaLL Matthew (2018): “Queer criminology”, in DE
Keserepy Walter and Draciewicz, Molly (editors): Routledge Handbook of Critical Criminol-
ogy (London and New York, Routledge), pp. 96-106

BuisT, Carrie and Kaure SEmprEVIVO, Lindsay (2022): “Introduction: Towards Freedom,
Empowerment, and Agency: An Introduction to Queering Criminology in Theory and Prax-
is: Reimagining Justice”in BuisT, Carrie and KaHLE SEMPREVIVO, Lindsay (editors), Queering
Criminology in Theory and Praxis Reimagining Justice in the Criminal Legal System and Beyond
Criminal Legal System and Beyond (Bristol, Bristol University Press), pp. 1-12

Carerer, Mia (2022): “Tutelare l'identita di genere attraverso la repressione dell’hate
speech”, in PELIsSsERO Marco and VERCELLONE Antonio (editors), Diritto e persone LGBT QI+
(Torino, Giappichelli), pp. 211-223

CanapiaN PsycHorocicaL AssociATION (2015): CRA Policy Statement on Conversion/
Reparative Therapy for Sexual Orientation (Ottawa, CPA)

CaroLi, Paolo (2022): “La giurisprudenza penale italiana di fronte alle discriminazioni
delle persone LGBTQIA+”, Diritto penale contemporaneo — Rivista trimestrale, 8, pp. 91-113

pE Groot, David (2022): “Bans on conversion ‘therapies’ The situation in selected EU
Member States”, EPRS | European Parliamentary Research Service, PE 733.521 — June 2022

Dotcini, Emilio (2012): “Omosessualita, omofobia, diritto penale. Riflessioni a margine
del volume di M. Winkler e G. Strazio, U'abominevole diritto. Gay e lesbiche, giudici e legis-
latori”, Stato, Chiese e pluralismo confessionale, 18, pp. 1-10

Donini, Massimo (2010): “Danno e offesa nella c.d. tutela dei sentimenti. Note su morale
e sicurezza come beni giuridici, a margine della categoria dell’offence’ di Joel Feinberg” in
Caporr1 Alberto (editor): Laicita, valori e diritto penale. The moral limits of the criminal law. In
ricordo di Joel Feinberg (Milano, Giuffre), pp. 67-69

Durr, Antony (2001): Punishment, Communication, and Community (Oxford, Oxford Uni-
versity Press)

Euskesr, Luciano (2021): “Colant omnes quemque. Tornare all'essenziale dopo il ddl Zan”,
in Jus. Rivista di scienze giuridiche, 2, pp. 287-306

Fronza, Emanuela (2012): I/ negazionismo come reato (Milano, Giuffre)

GianriLipe, Fabio (2022): “Omosessuali e transgender in carcere: tutela dei diritti e per-
corsi risocializzanti’, in PELISsERO Marco and VERCELLONE Antonio (editors): Diritto e per-
sone LGBTQI+ (Torino, Giappichelli), 315-331

Gorsts, Luciana (2022): “Crimini d'odio omofobico, diritto penale e scelte politico-crim-
inali” in PEL1ssEro Marco and VERCELLONE Antonio (editors): Diritto e persone LGBTQI+
(Torino, Giappichelli), 225-244

Gori, Paolo (2003): “Diritto e persone LGBTQI+, una lettura proposta” in Giustizia in-
sieme, 1 April 2023

Hagermas, Jurgen (1992): Faktizitit und Geltung. Beitrige zur Diskurstheorie des Rechts
und des demokratischen Rechtsstaats, (Frankfurt, Surhrkamp), pp. 435-468

Diritto Penale Contemporaneo
2003 | ivista rarmesraace RN, 213




Adriano Martufi

REcENSIONI
RESENAS

HonnEeTH, Axel (1994): “The social dynamics of disrespect” Constellations, 4, pp. 255-269

HorNLE, Tatjana (2012): “Criminalizing Behaviour to Protect Human Dignity”, Criminal
Law and Philosophy, 6, pp. 307-325

HornLE, Tatjana (2014): “Rights of others in criminalisation theory” in SIMISTER, An-
drew, Du Bois-Pepain, Antje, Neumann Ulfrid (editors) Liberal Criminal Theory. Essays for
Andreas von Hirsch (Oxford, Hart), pp. 169-186

KamBer Kresimir (2017): Prosecuting Human Rights Offences. Rethinking the Sword Func-
tion of Human Rights Law (Leiden, Brill)

LawreNceE, Frederick (1999): Punishing Hate Bias Crimes under American Law (Harvard,
Harvard University Press)

Lazarus, Liora (2012): “Positive Obligations and Criminal Justice: Duties to Protect or
Coerce?”, in RoBERTS Julian and ZeEDNER Lucia (editors): Principled Approaches to Criminal
Law and Criminal Justice: Essays in Honour of Professor Andrew Ashworth (Oxford, Oxford
University Press), pp. 135-157

LorenzeTT1, Anna (2017): “Carcere e transessualita: la doppia reclusione delle persone

transgeneri” in GenIUS, 4, pp. 53-68.

Mavaropa, Gigi (2022): “Un po’ di storia, tante storie’, in Pelissero Marco and Vercel-
lone Antonio (editors): Diritto e persone LGBTQI+ (Torino, Giappichelli), pp. 15-30

Manes, Vittorio (2005): I/ principio di offensivita nel diritto penale. Canone di politica crim-
inale, criterio ermeneutico, parametro di ragionevolezza (Torino, Giappichelli)

NELKEN, David (2010): Comparative Criminal Justice: Making Sense of Difference (London:
Sage)

Pavazzo, Nausica (2023): “Book review. Diritto e persone LGBTQI+ Torino, Giappi-
chelli, 20227, in Italian Law Journal, 3, to be published

ParkinsoN Patrick and Morris Am Philip (2022), “Psychiatry, psychotherapy and the

criminalisation of ‘conversion therapy’ in Australia”, Australasian Psychiatry, 4, pp. 409-411

Pascuri, Lorenzo (2016): “Harm, Offence and Offesa in the English and the Italian
Criminal Law. For a Constitutionalisation of a Unitary Principle of Harm in the English
Legal System, also as Criterion of Judicial Interpretation”, Diritto Penale XXI Secolo, 47, pp.
302-349

PeLissero, Marco (2022) “Il disegno di legge Zan: una riflessione sul percorso complesso
tra diritto penale e discriminazione”, in PELissERo Marco and VERCELLONE Antonio (edi-

tors): Diritto ¢ persone LGBT QI+ (Torino, Giappichelli), pp. 245-263

PeristerRIDOU, Christina (2015): The principle of legality in European criminal law (Ant-
werp, Intersentia)

PucrorTo, Andrea (2015) “Aporie, paradossi ed eterogenesi dei fini nel disegno di legge in
materia di contrasto allomofobia e alla transfobia”, in GenIUS, 1, pp. 6-13

Rainey, Bernadette, MacCormick, Pamela and Ovey, Clare (2014): Jacobs, White &
Owey. The European Convention on Human Rights (Oxford, Oxford University Press)

Rawmsay, Peter (2012): The Insecurity State: Vulnerable Autonomy and the Right to Security in
the Criminal Law (Oxford, Oxford University Press)

Diritto Penale Contemporaneo
2003 | ivista rarmesraace IR, -1+




Adriano Martufi RECENSIONI
RESENAS

Riccarpi, Giuseppe (2013): Omofobia ¢ legge penale. Possibilita e limiti dell’intervento pe-
nale in Diritto penale contemporaneo — Rivista trimestrale, 1, pp. 84-122

Rossi, Alessandra (2023), ‘T diritti LGBT'+: 11 carcere alla prova del principio di non dis-
criminazione verso la differenza sessuale e di genere’in XVII Rapporto Antigone sulle condizioni
di detentione, in www.rapportoantigone.it last accessed 1 June 2023

Rucaeiero, Gianluca (2022): “Dal discorso di odio al crimine d'odio. Un bilanciamento
difficile” in Stato, chiese e pluralismo confessionale, 23, pp. 33-63

SauLrrins Paul, Rosik Cristopher, SANTERO Paul (2021): “Efficacy and risk of sexual ori-
entation change efforts: a retrospective analysis of 125 exposed men”, www.ncbi.nlm.nih.gov,

last accessed 1 June 2023.

Scaroina, Elisa (2022): “Terapie di conversione e diritto penale”, in PELIssEro Marco and
VERCELLONE Antonio (editors): Diritto e persone LGBTQI+ (Torino, Giappichelli), 265-295

Scomparin Laura and MarcHisio Martina Maria (2022): “La detenzione delle persone
transgender nel sistema penitenziario italiano” in PELissero Marco and VERCELLONE Anto-

nio (editors): Diritto e persone LGBTQI+ (Torino, Giappichelli), pp. 297-314

Sykes, Gresham (1958): The Society of Captives, A Study of a Maximum Security Prison.

(Princeton, Princeton University Press).

SpeNA, Alessandro (2013): Riflessioni in tema di dignita umana, bilanciamento e propaganda
razzista, (Torino, Giappichelli)

THORESON, Ryan (2022): “Discriminalization: Sexuality, Human Rights, and the Carceral
Turn in Antidiscrimination Law”, California Law Review, 110, pp. 431-488

TrispioTis, Ilias and PursHousk, Craig (2022a): “Conversion Therapy as Degrading
Treatment”, Oxford Journal of Legal Studies, 42, pp. 104-132

Trisp1oTis, Ilias and PursHousk, Craig (2022b): “Is ‘conversion therapy’ tortious?”, Lega/
Studies, 42, pp. 23-41

Turkens, Francoise (2011): “The Paradoxical Relationship between Criminal Law and
Human Rights”, Journal of International Criminal Justice, 9, pp. 577-595

WELLs, Kristopher (2020): Conversion therapy in Canada: A guide for legislative action
(MacEwan University), available on the website www.cdre.net, last accessed 1 June 2023.

VENTUROLI, Marco (2016): La vittima nel sistema penale: dall oblio al protagonismo (Napoli,
Jovene)

Diritto Penale Contemporaneo
2003 | ivista rarmestaace IR, 215




Diritto Penale Contemporaneo
RIVISTA TRIMESTRALE

REVISTA TRIMESTRAL DE DERECHO PENAL
A QUARTERLY REVIEW FOR CRIMINAL JUSTICE

http://dpc-rivista-trimestrale.criminaljusticenetwork.eu


http://dpc-rivista-trimestrale.criminaljusticenetwork.eu

	_Hlk145587279
	_Hlk112323214
	_Hlk146573466
	_Hlk146887345

